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Amendments on Rome II
The draft report on the proposal for a regulation of the European Parliament and the Council on the law applicable to non-contractual obligations submitted to the Committee on Legal Affairs of the EP contains a language which is to be welcomed because it seems to state that Internal Market legislation containing a country of origin principle should take precedence over rules of Private International law.

In terms of legal certainty, EuroCommerce strongly supports a clarification of the scope of the Rome II Regulation, in relation with European legislation containing the Country of Origin principle.

However, we are unclear if the actual wording provides for a clear carve-out for instruments containing the Country of Origin (e-commerce Directive, TV without frontiers Directive, Data protection Directive and electronic signature Directive).
The current wording could be interpreted as to mean that a judge would have to apply both Country of Origin Principle and Private International rules and only if that was impossible, could he resort to the former. Such an interpretation obviously runs against the Rapporteur’s intention to preserve Internal Market rules.

This is the reason why we believe that two provisions of the proposed draft report need to be reworded, so that they come into line with the idea that Private International rules shall not apply in addition to the Country of Origin principle.

We therefore suggest the following wording for provisions contained in Article 1 as well as the appropriate Recital reflecting it.

Amendment 2

Recital 5 a (new)

	
	 The concern for consistency in

Community law requires that this

Regulation be without prejudice to

provisions relating to or having an effect

on the applicable law, contained in

instruments of secondary legislation other

than this Regulation, such as conflict

rules in specific matters, overriding

mandatory rules of Community origin,

and the specific principles of the internal

market. As a result, this Regulation

should promote the proper functioning of

the internal market, in particular the free

movement of goods and services.

The Regulation shall not apply to activities or matters covered by Country of origin clauses in Internal Market legislative instruments which subject the supply of services to the laws of the Member State where the service provider is established and prohibit or limit restrictions on the freedom to provide services originating from another Member State (Country of origin principle)




Amendment 15

Article 1, paragraph 2 a (new)

	
	2a. This Regulation shall not prejudice

the application or adoption of acts of the

institutions of the European Communities

which:

(a) in relation to particular matters, lay

down choice-of-law rules relating to non-contractual obligations; or

(b) lay down rules which apply

irrespective of the national law governing

the non-contractual obligation in question

by virtue of this Regulation; or

(c) prevent application of a provision or

provisions of the law of the forum or of

the law designated by this Regulation; or

(d) lay down provisions designed to

contribute to the proper functioning of the

internal market and in particular subject the supply of services to the laws of the Member State where the provider of the services is established and prohibit or  limit restrictions on freedom to provide services originating in another Member State  in so far as they cannot

be applied in conjunction with the rules of

Private international law.
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