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Input of the commerce sector to the forthcoming

review of the consumer acquis

in 2006.

Brussels, March 2006

Dear Mr. Abbamonte,

The review of the consumer acquis is a practical example of Better Regulation in action. There is no doubt that we are all in favour of better regulation. The burden of bad law is not to be underestimated. It costs jobs. It fails to provide proper protection of consumers. It has all too real an effect.

Therefore, the review of the consumer acquis lies at the heart of the activity that the European Commission ought to be undertaking.

The review of the consumer acquis is the opportunity to deliver results that are important for stakeholders. A successful review will increase confidence in the Internal Market and increase opportunities for cross border co-operation. In this way the consumer acquis can be modernised, fit its purpose and be easy to understand for business, consumers and lawmakers alike.

After twenty years of implementation of consumer protection legislation, the consumer acquis has shown its efficiencies but also its weaknesses. The consumer acquis has created the necessary legal framework for operators to comply with and for consumers to rely upon. However, it has failed to create a level playing field of legislation, thus creating legal uncertainty for economic operators as to the scope of their obligations. It has also undermined consumer confidence in the Internal Market to the extent that the scope of their rights has sometimes been unclear.

The reasons of such discrepancies are often linked to minimum harmonisation clauses contained in European legislation that have allowed Member States to “gold plate” some rules. The commerce sector believes that a compromise can be found between the necessary protection offered to the consumer by traders and the indispensable legal security for business operators in order to take full advantage of the Internal Market when operating cross-border.

To this end, the consumer acquis needs to be re-shaped and we are convinced that the measures that the European Commission will be putting forward in its forthcoming Green paper on the review of the consumer acquis will take the appropriate direction. This process should continue by allowing the appropriate stakeholders to give their input to the exercise.

EuroCommerce welcomes your service’s willingness to listen to the concerns expressed by the commerce representatives. Our sector is ready to share its expertise in the field of consumer protection, namely with regard to particular problems that are raised from the bad implementation of community legislation. Our findings concentrate on aspects of the consumer acquis that are particularly different from one Member State to another. These include the exemptions from the Directives, the right to withdrawal, the information requirements from the professional to the consumer, the need for consistent definitions, the need for a full harmonisation of prohibited contract terms.

At this stage, the commerce sector cannot provide a definite solution on the approach that the Commission should adopt in terms of minimum or maximum harmonisation. This still needs to be reflected upon and to be seen together with the question of vertical or horizontal harmonisation. Thus, while we acknowledge that problems have arisen from the use of minimum harmonisation, and we see the logic of a move towards maximum harmonisation, we cannot give unconditional support at this stage to a maximum harmonisation approach. We would need to further reflect on the level of such maximum harmonisation that may be proposed. This must be practical and proportionate and not very different from the current minimum levels.
Moreover, it will be necessary to wait for the Comparative Analysis to be prepared by the Research Team working for the European Commission to assess the room for improvement of the consumer acquis and the means to reach this objective.. With regard to the question of whether a vertical or a horizontal approach should be followed, EuroCommerce is not, in principle, opposed to the horizontal approach, but considers that the sectors dealt with by the current consumer acquis also present certain specificities and that therefore there is also a need to deal with these specific elements in a vertical way. The European Commission could therefore further explore the benefit of moving towards a more horizontal approach, where there is room to do so, while maintaining the vertical elements that cannot be dealt with horizontally. The European Commission should also increase efforts to achieve more harmonisation in the field of consumer protection legislation, where rules of minimum standards have failed to provide with a simple and user-friendly regulatory environment.

At the present time, work is proceeding on the production of the European Commission’s Consumer Compendium and the proposed Common Frame of Reference. The reform of the acquis should not  await completion of these projects because there is no reason to delay work on the reforms which we have identified as necessary; on the contrary, there is an urgent need to rationalise and streamline the existing Directives to deal with the current problems, and it cannot wait for another five years.

EuroCommerce welcomes the opportunity for dialogue that DG SANCO has offered us. The commerce sector will be happy to further discuss its findings with you at your earliest convenience.

Exemptions from the Directive

The commerce sector needs to comply with the European legislation which is applicable on a given situation if certain conditions are fulfilled. Most consumer protection directives also define the cases where the regulatory framework they set is inapplicable.

However, there are Member States which grant consumers with the possibility to make use of the directives’ provisions, regardless of the fact that the necessary conditions are not met. This creates legal uncertainty for operators; this leads business operators, in some cases, to avoid some EU national markets in order to avoid costly litigation.

Several examples illustrate the fact that the use of minimum harmonisation directives has created very diverging rules. In particular:

The Directive on contracts negotiated away from business premises
 foresees in its Article 3.1 an exemption from its scope if the consumers’ payment is below a specified amount. However, this provision has been implemented in many different ways: the minimum threshold has not been respected (according to our findings the threshold varies from 15 to 60 euros) and there are even cases where Member States do not apply any threshold at all. 

The commerce sector understands that Member States want to offer as much protection as possible to consumers, but this undermines businesses’ legitimate expectations with regard to the scope of their obligations. In view of the forthcoming review of the consumer acquis, the commerce sector would thus suggest to maintain and properly enforce the exemption from the Directive for amounts that do not exceed an agreed threshold; in other words, the Directive should not allow Member States to establish lower or higher limits than those stated in the Directive. This is a necessary step in order to ensure a level playing field for all operators.

In addition, the Consumer Sales Directive
 leaves the option to Member States to exclude from its scope second hand goods sold at public auction. The sector faces great uncertainty as regards the scope of exemptions, since they are based on a minimum harmonisation approach. In Member States where the exemption is used, second hand goods can thus benefit from a simple regulatory framework in relation to Guarantees. However, equivalent brand new goods which are sold in public auctions do not fall under the scope of the exemption and need to comply with the legal regime of the Guarantees Directive
. The commerce sector believes that the scope of exemptions provided for by the Directive needs to be reconsidered in order to avoid discrimination between competitors who sell equivalent goods and also in order to ensure an equivalent level of protection to consumers.

Cancellation rights and right to withdrawal
A common technique for protecting consumers in relation to contractual activities is to provide them with a right to cancel, withdraw from or terminate the contract. 

Thus the consumer is given a right to cancel, or withdraw from the contract in the Directive on contracts negotiated away from business premises
 , Package Travel
, Timeshare
, Distance Selling
, and Sale of Goods
 Directives.

However, these rights are given for different purposes in different Directives and vary in their detail, including as to the grounds on which the right may be exercised, the time for which it is available and the manner in which it may be exercised. 

The Grounds

Thus, under the Sales Directive
, the consumer is awarded rights to terminate the contract in the event of the seller's failure to perform. In the Directive on contracts negotiated away from business premises
, the reason for giving a similar right is that “it is the trader who initiates the contract negotiations, for which the consumer is unprepared or which he does not accept” and he or she is “often unable to compare the quality and the price of the offer with other offers” (the surprise element according to recital 4 of Directive 85/577/EEC). The Timeshare Directive gives the right of cancellation “to give the purchaser the chance to realise more fully what his obligations and rights under the contract are” (recital 11 of Directive 94/47/EC), The Distance selling Directive gives a right of withdrawal on the grounds that the consumer did not have the opportunity to see the goods prior to them being delivered, as he would be able to do in a traditional retail shop. The Package Travel Directive
 gives a right of cancellation to protect the consumer in the event of variation of the contract by the supplier
. The Unfair terms Directive
 does not grant the consumer any right of cancellation or termination, but the availability to the consumer of a right of cancellation or variation may be relevant in assessing the fairness of terms which might otherwise be considered unfair. This is apparent from examination of the indicative list of potentially unfair terms included in the annex to the Directive. This availability of a right for the consumer to terminate the contract may be relevant to the fairness of the terms in paragraphs 1 (c), 1(f), 1(i) and 1(o). 

Rights to cancel, withdraw from or terminate a contract may be triggered by different events. Broadly speaking the trigger will depend on the purpose for which the right is given. In the case of the rights under the Sales Directive
 , the right to terminate the contract is triggered by the seller's breach. Moreover, in the UK, consumers have a right to reject the goods if they are defective: this is called the immediate right ot reject and lasts for a short, undefined period. In the case of the Package travel Directive
, the right of withdrawal is triggered by the supplier’s variation of the contract. Under the Directive on contracts negotiated away from business premises
, Timeshare
 and Distance selling Directives
, the right arises automatically without any trigger other than the making of the contract. This is consistent with the rationale of the rights in these cases, which is to provide the consumer with protection against ill-considered decisions. 

The commerce sector agrees with this approach, but further harmonisation is needed with regard to the modalities of exercising these rights.

The time: Starting point of the right to withdrawal and Duration of the withdrawal period

The are also differences in the starting point and the periods for which rights of cancellation, withdrawal or termination can be exercised. 

In terms of the starting point of the right to withdrawal, there are as many schemes as the number of the EU Member States. There are good reasons for having different starting points in, for instance, distance selling and “doorstep selling” but differences within the same distribution channels clearly are a nuisance. As far as the duration is concerned, this is never calculated in the same way either. National legal traditions can make use of different concepts, such as working days in order to determine the duration of the withdrawal period. Unfortunately, this could be rather confusing, since working days are not calculated in the same manner throughout the EU.

In some cases, for instance, the Directives on contracts negotiated away from business premises
 and Timeshare
, the cancellation period may be indefinitely extended as a sanction for failure by the seller to satisfy the relevant information requirement under the Directive. The Distance Selling Directive foresees the extension of the right of withdrawal to three months if certain information is not provided to the consumer. Nevertheless, in some countries, a longer period has been foreseen and even, as in the case of Timeshare
 and the Directive on contracts negotiated away from business premises
, it can be indefinitely extended if this information is not provided. These provisions are often unlikely to be readily comprehensible to the average consumer, or indeed the average business, without the assistance of professional advice. 

It becomes quite obvious that the right to withdrawal - one of the main features of the protection granted to European consumers - is applied differently and thus fails to provide a simple, clear-cut modus operandi. For the sake of legal certainty and clarity, the review of the consumer acquis could harmonise more this fundamental aspect of the consumer protection rules: in the case of the Directive on contracts negotiated away from business premises
, more legal certainty could originate by clarifying the starting point of the withdrawal period. The latter could be the signature of the written order, for example. With regard to the duration of the withdrawal period, more clarity and legal certainty can be obtained by referring only to calendar days as unit of measurement.

The Manner

1. Consumers entitled to the right to withdrawal

This is the case, for example, for the Directive on contracts negotiated away from business premises
, where the right to withdrawal should not apply in cases when the consumer expressly requests the visit
 

Twenty Member States recognize that the provisions on the right to withdrawal should not apply if the consumer requests the visit. However, five Member States grant consumers a right to withdrawal, even if the visit takes place at the consumer’s request.

Business operators encounter compliance uncertainties given the arbitrary way in which this provision is implemented by Member States. Thus, the review of the consumer acquis should seek to reverse this trend and provide for a more harmonised approach.

2. How to exercise the right of withdrawal

Moreover, in many cases, for example, in distance selling, European Directives do not specify the way in which the right of withdrawal may be exercised. A way to provide more legal certainty for companies without hampering the consumer’s right to withdraw from the contract may be to specify that, in the case of goods, the right of withdrawal should be exercised by sending the goods back to the supplier. In this way situations in which the consumer has expressed his/her wish to exercise the right of withdrawal but failed to send back the goods can be avoided. This is also important if we take into account that in some countries, such as Belgium, the company is not allowed to ask for any payment from the consumer before the period in which he can withdraw from the contract has expired. In these cases, the company may well finish without either the money or the goods.

3. Used or damaged goods

It may be useful to further clarify and include an exemption to the right of withdrawal to goods that cannot be resold as new to avoid any abuse from consumers (e.g.: cars being driven for six days before being returned, wedding dresses returned after use, shoes being worn outside so that the soles are scuffed,…).

In the case of high street retailers, no obligation to offer a right to return the goods exists because the consumer can inspect the goods in their premises. In the case of distance selling, for example, consumers should have the right to check that the goods that they have ordered fit/work correctly, as they would be able to in a high street retail shop. Nevertheless, in the same way that a high street retailer would not let people abuse the goods by, for example, wearing them out in the street before purchase, distance sellers should also be able to reject the return of goods that have clearly been used, beyond what is reasonable, by the consumer.

Information duties

One of the features of many of the EC’s Consumer law Directives is the use of extensive information duties. These are usually imposed on the trader and require him to supply the consumer with information about particular aspects of the transaction he may wish to conclude. Six of the eight directives under examination impose a duty on the professional to provide the consumer with specific information. In addition, the Unfair Terms Directive
, through its requirement that the professional deal with the consumer in good faith, arguably imposes an implicit duty to supply information. 

There is, however, no consistency between the information requirements imposed by the different directives, which differ as to the circumstances in which information must be supplied, the nature of the information to be supplied, and the time at and manner in which it is to be supplied.

Earlier directives, such as the Directive on contracts negotiated away from business premises
, required information to be supplied "in writing". More recent directives, such as Distance selling
 or Consumer sales
, are more flexible and expressly permit the use of modern technology, requiring information to be supplied a "in writing or other durable medium". Whilst this term is not defined in the directives, it does seem to allow the use of information technology, such as e-mail. 

The failure to include such a provision in earlier directives is understandable, and, arguably, the requirement of writing would be interpreted as permitting the use of functional equivalents of writing and /or printing, but there is obvious scope for updating the earlier directives to take account of modern technology.

Moreover, when updating the Consumer Sales Directive
, the commerce sector feels that the European Commission should reflect upon the scope of information that needs to be provided to the consumer by the professional. In some Member States the rights of the consumer to a guarantee when entering into a contract with a professional include a written reference to reflect five different provisions of the Directive. The commerce sector believes that this amount of information does not contribute in providing clear information to the consumer, while at the same time, business operators need to ensure compliance with very burdensome rules. A targeted harmonisation of the way to comply with the information duties is mostly needed by the commerce sector. The model could be sought in countries like Germany, Belgium or Spain.

Further, it is less obvious that there is a justification for different requirements as to the time when or manner in which information to consumer is supplied. Thus, a final issue to consider is the question of when and in what form the required information should be provided by the professional. Most of the directives under examination contain rules on both the form and timing of information. Each directive sets its own requirements, but there are reasons to believe that harmonising the form and timing of providing the information could lead to greater simplification and legal certainty for both consumers and professionals.

More flexibility is also needed with regard to the way in which companies can discharge their information obligations. Companies do not only have to comply with the information requirements contained in the existing consumer acquis, but also with a series of information requirements related to data protection, environmental law, etc. It may be difficult to provide all this information in tele-shopping spots or via a mobile phone. It is for this reason that the possibility to discharge these obligations via a more flexible approach, for example, by providing the address of a website or a phone number where all the information can be obtained (at no further cost than the normal rate of a call), may be considered.

Consistent definitions

Each of the eight directives under consideration contains a definitions clause, or article, which defines a number of key terms. However, the definitions in each directive apply only for the purposes of that directive. As a result, there are a number of terminological differences between the directives. Broadly speaking, three types of problem can be identified:

(a) the use of different terms to refer to the same concept;

(b) different definitions of the same term;

(c) failure to define key concepts. 
It may be that the differences in terminology are not intended to be significant and that the different terms would be interpreted by a court in the same way, but the differences are at least confusing and create doubt about the intended meaning. 

In general, a consumer must be a natural person who is not acting for business purposes. In addition, a consumer is generally only protected when contracting with a business or professional. 

Furthermore, there are even more significant differences between the definitions of the party dealing with the consumer, where there is no consistent use of terminology and definitions differ. Thus the party who deals with the consumer is variously referred to as “seller”, “seller or supplier”, “trader”, “retailer” and “vendor”.

In particular:

Consumer

The Directive on contracts negotiated away from business premises
 defines the term “consumer” in its Article 2 as “a natural person who … is acting for purposes which can be regarded as outside his trade or profession”.  The phrase “can be regarded” is also used in the Timeshare Directive
, where the exact wording is “may be regarded”. The difference between the two definitions is probably due to the drafting and translation process; there is no indication that a substantive difference was intended.  

Other directives however, such as the Distance Selling
 and Unfair Contract Terms
 Directives, include the term “business” and require that the consumer is acting for purposes which are outside his trade, business or profession. It is not clear that the addition of the word “business” adds anything, although the point is arguable. The use of the word “are” instead of “may be regarded” or “can be regarded” suggests a more subjective approach. A transaction “may be regarded” as being outside a person’s business, even though, in fact, it is not. Thus it is not clear whether the difference in wording is intended to have substantive significance. Neither wording is inherently more predictable than the other in its application, both leaving scope for discretion in their application to facts.
The Unit Pricing Directive
 follows the same approach as the Distance Selling
 and Unfair Terms
 Directives but uses a slightly different wording, defining a consumer as "any natural person who buys a product for purposes that do not fall within the sphere of his commercial or professional activity".  It is probably true that the difference in wording will not result in significant substantive differences, because the term "commercial activity" would probably interpreted to include “business and trade”; however, the fact that a different wording was employed here does not promote a consistent approach to EC legislation in this field.

Similarly, the Directive on Sales and Guarantees
 uses slightly different wording with "purposes which are not related to his trade, business or profession". This phrasing potentially allows a wider interpretation than "are outside" and could potentially exclude a number of contracts from the scope of application of the directive. A transaction may be outside a person’s trade but still be related to it.

There is no indication in other materials or in the recitals to the different directives, that the different terminology was intended to convey different meanings or interpretations.

The Package Travel Directive
 however, uses the term “consumer” but defines it in a way which does suggest substantive differences. "Consumer" is defined in Article 2 (4) as "the person who takes or agrees to take the package…".  There is no limitation to a person acting for purposes not related to his trade, business or profession. It seems to be the underlying assumption that package travel is a product that is mainly used by private individuals and for private purposes, but the definition here is considerably wider and does include business travel as well if it is arranged as a package.

In parallel to the formal definitions of consumer, the ECJ has developed the concept of the average consumer in its case law. Although there are some variations in the way the ECJ defines the “average consumer”, the case law of the ECJ does not distinguish between different definitions of "consumer" in different directives, but establishes and follows a common approach. The ECJ has developed this concept in order to encourage the national courts to apply the “average consumer” yardstick. 

This leads us to suggest that the essential concept of “consumer” should be the same, regardless of variations in the definition and regardless of the statutory context.
Seller/supplier/trader

A wider variety of terminology is used to describe the party who contracts with the consumer, who is described as "trader" in the Directive on contracts negotiated away from business premises
 and Unit Pricing Directive
, "supplier" in the Distance Selling Directive
, "seller" in the Sales Directive, "seller or supplier" in the Unfair Contract Terms Directive
, "vendor" in the Timeshare Directive
, and "retailer" in the Package Travel Directive
. The definitions of these different terms share a large degree of similarity. In every case the professional may be a natural or legal person. 

Where the definitions differ is in the degree of connection required between the professional’s business and the contract in question. 

Thus for the purposes of the Directive on contracts negotiated away from business premises
  a “trader” is a person who “acts in his commercial or professional capacity”. A “seller or supplier” for the purposes of the Distance Selling
 Directive is similarly a person who “is acting in his commercial or professional capacity”, and “vendor” is defined in similar terms for the purposes of the Timeshare Directive
. For the purposes of the Unit Pricing Directive a “trader” is a person who “sells or offers for sale products which fall within his commercial or professional activity.”

For the purposes of the Unfair Terms Directive
, a “seller or supplier” is a person who is “acting for purposes relating to his trade, business or profession, whether publicly owned or privately owned”, whilst the Sales Directive
 defines “seller” as a person “who, under a contract, sells consumer goods in the course of his trade, business or profession”. It is possible to argue that this difference in wording creates, or is intended to create, a genuine substantive difference, “in the course of” suggesting a closer connection between the business and the particular contract than “for purposes relating to”. However, it cannot be said with any confidence that the difference in wording was intended to or does produce any substantive difference in interpretation, and there are strong arguments for applying similar interpretations to the Unfair Terms
 and Consumer Sales
 Directives.

On the other hand, there is clearly a substantively different approach in the Package Travel Directive
, which applies to the "organiser" and "retailer" of a package, where the "retailer" is "the person who sells or offers [the package] for sale". As this does not require professional activity and "organiser" includes all persons organising package travel "other than occasionally", private individuals and non-professional organisers and sellers are here (deliberately) included.  

Apart from the slightly different scope of application in the Package Travel Directive 
, there is a broad degree of similarity in the definitions and interpretation of the terms “consumer” and “supplier/trader/seller/vendor” in this group of Directives. The use of different terminology and differences in definitions do not seem to have resulted in significant differences of substance, nor have they generated a significant amount of case law. 

On the other hand, the use of different terms to refer to the same concept threatens the coherence and rationality of the law. 

Consumer law needs to be accessible to those affected by it – businesses and consumers. Accessibility requires comprehensibility. Terminological differences also undermine harmonisation. Thus, notwithstanding our comments above, we would suggest that in the interests of clarity and the development of a coherent consumer acquis as well as to avoid differences between different language versions of the legislation and national implementing measures, the consistent use of terminology with common definitions and terminology would improve the acquis.

One obvious area for rationalisation, which would greatly simplify the task of advising consumers and businesses upon their rights, would therefore be to rationalise, or harmonise, these definitions, using common definitions of recurring terms, such as "consumer", "supplier", "producer", unless a different meaning is required by the particular context. 

These and other similar terms could be defined in a framework instrument which would then apply to all consumer protection Directives unless the context required a different approach.

Finally, the consumer acquis has also failed to define key concepts it contains, such as the example in the Distance selling Directive. One example to illustrate this is the lack of a definition of “auction” in the Distance Selling Directive, while an auction is one of the exemptions mentioned in the Directive. This has created some uncertainty as to whether the distance selling directive applies also to companies selling via, for example, eBay
. 

Court cases could be avoided and businesses would be offered greater legal certainty if a definition of auctions is introduced in the Distance Selling Directive
.

Similarly, a key term contained in the Consumer Sales Directive
, the term of “reasonable delay” that the professional needs to respect when repairing a good in case of lack of conformity, has not been defined in the Directive. Inevitably, national authorities do not understand the term in the same way and in some Member States the delay is particularly short, thus impossible for businesses to respect. EuroCommerce believes that this term should be further clarified and refer to a period which can be counted in calendar days so that greater legal certainty is offered to business operators and consumers alike.
Exhaustive list of prohibited practices

Under the Unfair Contract terms Directive
 an Annex provides with a list of terms which are deemed to be unfair in contracts concluded with consumers. 

In particular, Article 3, par. 3 of the Directive reads that “the Annex shall contain an indicative and non-exhaustive list of the terms which may be regarded as unfair”. Moreover, the seventeenth recital of the Directive specifies that, for the purposes of this Directive, the annexed list of terms can be of indicative value only, and because of the minimal character of the Directive, the scope of these terms may be subject to amplification or more restrictive editing by the Member States in their national laws.

Thus, the Directive lists 17 terms in order to approximate the provisions in force in the Member States relating to unfair terms in contracts concluded with consumers. However, the national competent authorities remain free to assess their character in light of the general criteria defined in Articles 3 and 4 of the Directive. The list thus changes and evolves in different ways across the EU on the basis of latest national case law. This undermines convergence of the unfair terms regime in the Internal Market and fails to provide clarity in this field.

European business operators need uniform European rules whose scope does not depend on national litigation.

The European Commission could therefore further harmonise the regime applicable to the list contained in the Annex of the Unfair terms Directive.
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� On 3 November 2004, the German Federal Court ruled that commercial sellers on eBay’s German site are subject to the rules imposed by the Distance Selling Directive. The case concerned a jeweler who sold a diamond bracelet via eBay, only to find that his customer rejected the goods and refused to pay on the grounds that he was entitled to cancel the contract under the EU consumer protection rules. The jeweler took the case to court, arguing that eBay was an auction house and therefore exempt from the rules. Nevertheless, according to the court, the nature of an auction is “the acceptance of the bid by the auctioneer”. If you buy via eBay that is not the case since the seller places a biding offer which is accepted by the buyer with the highest bid. After placing the offer, the seller cannot interfere in any way. According to the German court this means that eBay sales are ordinary distance sales and that the distance selling legislation applies when the seller is acting in his commercial or professional capacity – it does not apply between consumers.
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